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Subsurface	Rights	and	Conservation	Covenants		
	
What	is	the	difference	between	surface	and	subsurface	rights?	

Surface	rights	refer	to	any	right	in	land	that	is	not	a	mining	right.	A	person	who	
owns	surface	rights	is	a	person	to	whom	the	surface	rights	of	land	have	been	
granted,	sold,	leased	or	located.1	Mineral	and	petroleum	rights	relate	to	the	
resources	located	in,	on	or	under	a	piece	of	land.	

While	most	titles	to	property	do	not	include	the	subsurface	rights,	some	small	
areas	of	the	province	that	were	colonized	early,	such	as	parts	of	Vancouver	
Island	and	the	Fraser	Valley,	still	have	linked	surface	and	subsurface	rights,	but	
it	is	rare.2		 Subsurface	oil	and	gas	rights	on	Crown	and	fee	simple	land,	some	99	
plus	percent	of	the	province	are	owned	by	the	province	and	sold	by	auction	to	
the	highest	bidder.3	
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Who	owns	Oil	and	Gas	in	BC?	

Where	subsurface	oil	and	gas	rights	in	BC	have	not	been	expressly	granted	to	the	surface	owner	they	are	owned	by	the	
provincial	government	and	are	sold	by	tenure	auction.	 The	province	owns	most	subsurface	oil	and	gas	rights.	
Landowners	can	use	the	Petroleum	Tenure	Online	website	www.ptonline.gov.bc.ca	to	ascertain	who	owns	the	
resources	under	their	land.4	Ownership	of	an	oil	and	gas	tenure	confers	rights	to	the	exploration,	development,	and	
production	of	those	resources.5		 	

How	does	a	new	Oil	and	Gas	Tenure	affect	an	existing	conservation	covenant?	

A	covenant	created	under	s.219	of	the	Land	Title	Act	will	not	prevent	surface	access	for	exploration	and	extraction	of	a	
subsurface	resource	even	if	the	covenant	is	in	place	before	the	oil	and	gas	tenure	is	acquired.6		 If	the	subsurface	rights	
are	owned	with	the	surface	rights	then	it	may	be	possible	for	a	conservation	covenant	to	be	placed	on	them,	but	they	
must	be	owned	rather	than	tenured	as	certain	work	requirements	are	attached	to	holding	a	tenure.7		 Based	on	
landowner	feedback	in	the	pre	tenure	sale	stage	the	Ministry	of	Natural	Gas	Development	may	place	specific	
conditions	on	the	exploration	and	extraction	of	oil	and	gas	on	conservation	covenanted	land,	but	there	is	no	legal	
guarantee.8	

How	does	an	existing	Oil	and	Gas	Tenure	affect	the	introduction	of	a	conservation	covenant?	

There	is	nothing	preventing	the	placement	of	a	conservation	covenant	on	the	surface	of	private	land	where	the	
subsurface	has	already	been	tenured.	 However,	as	when	subsurface	oil	and	gas	rights	are	tenured	underneath	an	
existing	covenant,	the	new	covenant	will	be	unenforceable	against	exploration	and	extraction	of	the	petroleum	
resource	in	question.	Generally,	if	the	proposed	covenant	is	in	a	part	of	the	province	that	is	likely	to	see	oil	and	gas	
activities	(such	as	where	tenure	has	already	been	sold)	the	parties	must	carefully	assess	the	likelihood	of	oil	and	gas	
development	on	the	covenant	lands.9	
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